STUDIA ]URIDICA
POLITICA ]AURIN ENSIS

Studies, Conference Proceedings, and Working Papers
of the Faculty and Doctoral School of Law and Political Sciences
of Széchenyi Istvdan University

A Széchenyi Istudan Egyetem
Allam- és Jogtudomdnyi Kardnak és Doktori Iskoldjdnak

Tanulmanyai, Mlihelytanulmanyai és Konferencia-kdzleményei




STUDIA JURIDICA ET POLITICA JAURINENSIS

2017.1
Editor in Chief Editor
PETER TAKACS BARNA ARNOLD KESERU
Editorial Board

JUDIT FAZEKAS PETER SZIGETI

Co-chair of the Board Co-chair of the Board
VANDA LAMM NADRgDA P T E®VUK ANDR¢ S
WAWRZYNIEC ROZEHNALOVE IS T V ¢SNUMPE LAPSENSZKY
NISHIUMI MAKI IMREVEREBEL YI G¢é BOKOVECS IMRENE ME T H
FRANK ORTON BA R N A BEEESIKOVICS AN D R ¢ KEGEDI

Editorial Office: Faculty of Law of Széchenyi Istvdn University, Gydr, Hungary.
Mail: H- 9026 Gyér, Aldozat u. 12. Hungary. Fax: [Hungary: 36]-96/310-336. E-mail: keseru.barna@sze.hu

CONTENTS

BALOGH, ¢ r o:n The invalidity and the naxistence of collective bargain 3
agreements in the scope of themdgar i an coul

Fobor, T . : The definition of working time in certain member states 12
labour law
PAL KOV Sska Binding effect of CJEU judgments 18
Mug ¢ L K QWartina The Natural Law in the Czech Civil Code 27
AL RAWASHDEH, Waddah Criteria for determining whether a trademark iskm@n 35
Imprint
Publi shed by De8k Ferenc Faculty of L aw,¢ | SdzoRcahte nsytir elestt vi18

[Responsible for publishing: deahdfe Law Facul ty, P regpénsibleXon etiting R.-rRovfa.y nRR® tFearz eTkaaks§
ISSN:HU 20645902



THE INVALIDITY AND THE NON-EXISTENCE OF COLLECTIVE
BARGAINING AGREEMENTS IN THE SCOPE OF THE
HUNGARIAN COURTS’ DECISIONS

BALOGH, ARON PETER"

Abstrac: The biggest innovation of the new Act [ of 2012 on the Labor Code of Hungary (LC)
was that opposed to its predecessor, as a principle it allows collective agreements and individual
labor contracts to regulate the content of work differently from what is stipulated by the Labor
Code. The goal of the new LC was to increase the role and efficiency of collective bargaining
agreements by promoting flexible collective autonomy to the employer and the trade unions,
that means the freedom of the participants of the labor market to regulate their relationship
through bargaining agreements adjusting to their (financial, social) needs. The collective
bargaining agreements (CBA) constitute an extraordinary legal institution with both contract
law and public(labor) law elements. As an agreement, the collective bargaining agreement is the
embodiment of the mutual will of the parties involved, the labor union and the employer,
although the normative regulations of it are applicable to all the employees employed at the
employer.

The aim of my research is to examine the contractual features of the CBAs, especially
concerning their validity/invalidity, existence/non-existence to elaborate the case law of the
Hungarian courts, and to draw consequences, how the contractual rules of the Labor Code and

the Civil Code of Hungary shall be interpreted.
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1. Introduction

Collective bargaining agreements are extraordinary legal institutions of private labor
law, where the elements of contract(ual) law and public (labor) law are present at the
same time. As an agreement, the collective bargaining agreement is the embodiment of
the mutual will of the parties involved, the labor union and the employer, although the
normative regulations of it are applicable to all the employees employed at the
employer.

The biggest innovation of the new Act I of 2012 on the Labor Code of Hungary
(LC) was that opposed to its predecessor, as a principle it allows collective agreements
and individual labor contracts to regulate the content of work differently from what is
in the provisions of the Labor Code. The intention of the legislative body was — as it
was expressed in the justification of the Act — to provide a more flexible and extended
collective autonomy to the participants of the labor market. With the extended
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autonomy, the parties would be able to regulate their relationship and the content of
work to match their financial, social and other needs.

The general rules of legal statements in the Labor Code went through significant
changes not only as the new Labor Code entered into force in 2012, but with the new
Civil Code as well, which was enacted in 2014. The new Labor Code contains an
enumeration of particular provisions from among the sections of the general rules of
obligations of the Sixth Book of the new Civil Code, which are applicable in the
absence of a relevant provision of the Labor Code. In conclusion, the collective
agreements are agreements (as legal acts), which are also governed by the Labor Code,
but certain regulations of the Civil Code are applicable as general rules, unless otherwise
stipulated. It should be noted that prior to these legislative changes, the interpretation
of the relationship of the two acts were quite problematic, because there was no legal
provision that would have provided a guideline how the rules of the Civil Code could
be applied to the employment and labor relations. However, it could not be stated with
a decent certainty that the relationship has been clarified, especially as far as the
collective agreements are concerned. If the legislation does not provide sufficient
guidance, the practitioners of the legal profession tend to rely on the decisions and
interpretation of the courts. The aim of this paper is to present the actual case law of the
Hungarian courts regarding the invalidity and non-existence of the collective
agreements, and to illustrate that in several cases the guidance and the justification of
the judgements are opposing, and as a result, constitute an ambiguous practice.

2. The Legal Nature of Collective Agreements

Under Hungarian Law, collective bargaining agreements can be concluded between the
employer or employers’ associations, and a recognized (registered) trade union. Unions
are special forms of associations registered by the regional courts with a constitutional
power. The capacity to conclude a collective bargaining agreement used to be linked to
the results of the works council elections, where the union members needed to get the
majority of the votes in order to achieve collective contractual capacity. Now, unions
having the membership of at least 10% of the total number of employees employed at
the employer are authorized to conclude collective agreements. If the employees
employed at the employer are not represented by a single union, those unions that have
at least 10 per cent membership are entitled to conclude a collective agreement jointly.
Hungarian labor law scholars make a distinction — originating from German
dogmatic legal theories — between the normative and contractual part of the bargaining
agreements.' The contractual part contains provisions that regulate the relationship

' KOVACS RITA: A kollektiv szerzddések szerepe a magyar munkajogban [Roles of the Collective
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between the concluding parties, the normative part declares the content of work, in
other words, the rights and obligations that arise from or are in connection with the
employment relationship. The normative regulations prevail just as legislative acts with
respect to the relationship of the employer and the employee, and the employees shall
perform their work in compliance with these regulations, regardless if they did or did
not have the chance to express their consent or to take part in the bargaining process of
the CBA as a member of the trade union.” The contractual part, practically speaking,
governs the means of communication and shall be applied only to the concluding
parties — the employer and the union, so it behaves the same way as the terms of a
contract.

Collective Agreements are legal statements under the Labor Code, just as the
employment contracts and any other agreements concluded between the employer and
the employee, therefore the general rules of legal statements are applicable. This means
that collective agreements are governed by the general rules of representation, forms of
the statements and the breach of formal requirements, and the rules and consequences
of invalid — void and voidable — statements.

The Labor Code does not give detailed instructions with regards to the contents of
the collective agreements, instead, it authorizes the concluding parties to formulate the
agreement matching their mutual consent. The authorization to do so is stipulated in
Section 277 (2) of the Labor Code, which empowers the parties to regulate the content
of work differently as it is in the Part Two (Employment Relationship) and Three
(Labor Relations).

3. The Non-existence of Collective Agreements

Although neither the Civil Code, nor the Labor Code defines explicitly what a non-
existent contract is, leaning mostly on the theories of legal literacy, the civil and labor
courts established a practice to determine and to make a distinction between an invalid
and a non-existent contract. According to Section 14 of the Labor Code, contracts
constitute the outcome of an agreement resting on the mutual consent of the parties. A
similar definition of contracts can be found in the Civil Code as well. From these
regulations, it can be inferred that in order for a contract to be existent, it has to be the
outcome of the mutual will of the parties which extends to all the terms and conditions
the parties consider to be necessary. When the parties have no mutual will, there is no
consensus between them, their statements shall not be defined as an agreement. The
complete lack of consensus between the parties will also not result in a void or voidable
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